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SECOND THOUGHTS ON THE FIRST AMENDMENT*
ROBERT M. O'NEIL**

Some five years ago, the Albuquerque Public Schools responded to a
citizen complaint by removing all copies of Little Black Sambo from the
library shelves.' This extraordinary action reflected school officials' deference to the sensitivities of Black residents of the city, to whom "Sambo"
had long been offensive. Since that time, school librarians report an
especially rigorous review of works that may be either "sexist" or "racist"
in tone or content, although no other titles appear to have been removed
for this reason.
Library censorship and book removal have, for the most part, reflected
pressures of a quite different sort-pressures from conservative groups
rather than minority or women's groups. Yet the pressures which brought
about the Albuquerque removal of Little Black Sambo are not unique.
Indeed, such pressures represent a wholly different facet of the censorship
issue, a neglected dimension deserving of substantially more scholarly
attention than it has yet received.
The theme of this article may be imperfectly stated as the mounting
tension between two constitutional values: freedom of expression on the
one hand, and freedom from discrimination on grounds of race, religion,
sex, or nationality on the other hand. That tension has occasionally, but
with increasing frequency, come before the courts. A selection of recent
cases may illustrate the scope of that tension and the manner of its
resolution.
Jewish parents in New York City asked a state court to do what the
school board had refused to do: remove Oliver Twist and The Merchant
of Venice from English classes because of the characters of Fagin and
Shylock. 2
Black parents persuaded the New Trier, Illinois School Board to remove
Huckleberry Finn from required reading lists and make it optional. The
*This article is substantially the text of the Simms Memorial Lecture delivered at the University
of New Mexico School of Law on February 25, 1982.
**Professor of Law, University of Wisconsin-Madison; President, University of Wisconsin System;
A.B. 1956, A.M. 1957, LL.B. 1961, Harvard University.
1. Albuquerque Tribune, Feb. 23, 1982, at 1, col. 1-2.
2. Rosenberg v. Board of Educ., 196 Misc. 542, 92 N.Y.S.2d 344 (Sup. Ct. 1949).

NEW MEXICO LAW REVIEW

[Vol. 13

parents claimed that the portrayal of Blacks, especially that of "Nigger
Jim," was demeaning.'
The Oakland, California school system removed Daddy Was A Numcomplained
bers Runner from junior high schools after a Black parent
4
that the book gave a distorted view of inner city life.
Three women were arrested in a Hartford bookstore and charged with
criminal trespass for pouring human blood on pornographic books and
films which they found deeply offensive and even dangerous to their
gender.5
A novelty shop in Utica, New York, was barred by the New York
Human Rights Division from displaying and selling a "Polish calculator"
and a "Polish bowling ball." The agency6 found the items insulting and
demeaning to persons of Polish ancestry.
On the same day, the New York Human Rights Division ordered a
restaurant owner to apologize in writing to a waitress whom he had
denounced publicly as a "Jewish broad" because she allegedly demanded
special treatment.
A Mexican-American organization petitioned the Federal Communications Commission to suspend the license of a Denver television station,
in part because the station continued to broadcast "Frito Bandito" commercials, despite requests to drop the advertisements in deference to ethnic
sensitivity.8
A city building inspector in Minneapolis was fired after a newspaper
reported his comments on conditions in a predominantly Native American
area of the city. The inspector's comments included: "They used to be
able to crap all over everything and move the tepee, but they can't do
that any more.'9
The New York State Governor barred the Springboks, a South African
national rugby team, from playing a scheduled match on a public field
in Albany. 10
A state trial court judge in Valdosta, Georgia, banned the showing of
a British movie, Monty Python's Life of Brian, after local church groups
denounced the film as a blasphemous satire of the life of Christ."
3. Newsletter on Intell. Freedom, Sept. 1976, at 116.
4. Newsletter on Intell. Freedom, May 1977, at 71.
5. See Dershowitz, Censorship Clones Itself, Milwaukee Journal, July 1, 1981, at 19, col. 1.
6. McHarris Gift Center v. State Div. of Human Rights, 71 A.D.2d 813, 419 N.Y.S.2d 405,
(App. Div.), aff'd, 52 N.Y.2d 801, 418 N.E.2d 393, 436 N.Y.S.2d 878 (1980).
7. Imperial Diner, Inc. v. State Human Rights Appeal Bd., 52 N.Y.2d 72, 417 N.E.2d 525, 436
N.Y.S.2d 231 (1980).
8. In re Petition of Radio Para La Raza, 40 F.C.C.2d 1102 (1973).
9. Thompson v. City of Minneapolis, 300 N.W.2d 763, 765 (Minn. 1980).
10. Selfridge v. Carey, 522 F. Supp. 693 (N.D.N.Y.), aff'd per curiam, 660 F.2d 516 (2d Cir.
1981).
11. N.Y. Times, Oct. 31, 1979, at A18, col. 6.
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The predominantly Jewish village of Skokie, Illinois, denied American
Nazis a permit to march through the main street wearing swastikas and
paramilitary garb resembling German World War II uniforms.12
City councils in Toledo, Ohio, Ann Arbor, Michigan, and several Massachusetts communities, refused permits to open restaurants under the
name "Sambo's," a name which many Blacks found offensive. 3
A group of Jewish businessmen in Los Angeles went to court protesting
the denial of access to a privately published business directory called the
Christian Yellow Pages, which limited advertising space to "born again
Christians." "14

Most of these incidents reached the courts. In a majority of them, the
judgment went in favor of the free expression claim: Oliver Twist and
The Merchant of Venice remained in the New York Schools; the Nazis
marched in Skokie; the Springboks played in Albany; the Polish calculator
stayed in the Utica store window; the Sambo's sign went up in Ann Arbor
and Toledo; and the Monty Python film was shown in Valdosta. There
were, however, a few dissonant notes: the Minnesota Supreme Court
upheld the Minneapolis building inspector's discharge; the New York
Court of Appeals affirmed the apology ordered by the New York Human
Rights Division; and the Hartford book bloodiers were acquitted.
Despite the factual differences, a common theme should be apparent.
In all these incidents, one person or group has used words or symbols in
ways that deeply offend or demean other persons or groups. In most such
cases, redress is sought not only by the objects of the stigma, but quite
as much by the larger part of the community that is neutral, including
whites, males, non-Jews, non-Poles, and others anxious to limit the injury
or offense or even to forestall feared violence. The central issue of all
these cases is to what extent, if any, such expression should be differently
treated because of its offensive content. Many would argue that words
which wound, even deeply, and may permanently scar the minority or
female psyche, should be no less protected than blander forms of speech
or press. Others, including some conscientious civil libertarians, argue
that racist or sexist speech should be judged differently for reasons that
members of the majority community imperfectly appreciate. It is now
time for us to probe those two views, and others between them, in a
context that is both historical and legal.
Restriction of racist propaganda is certainly not new to. our times.
Antecedents go back at least to 1732, when a British judge banned an
anti-Semitic tract.' 5 The basis for the restraint was proof that the publi12.
13.
14.
15.

Collin v. Smith, 578 F.2d 1197 (7th Cir. 1978).
E.g., Sambo's Restaurants, Inc. v. City of Ann Arbor, 663 F.2d 686 (6th Cir. 1981).
N.Y. Times, Nov. 1, 1981, at 17, col. 1; N.Y. Times, Nov. 8, 1981, at 13, col. 4-6.
King v. Osborn, 2 Barn. K.B. 138, 94 Eng. Rep. 406 (1732).
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cation had aroused hatred against recently arrived Portuguese Jews by
claiming that one of them had been killed by others when she bore out
of wedlock a child fathered by a Christian. The court was concerned
about granting permanent relief, however, "by reason that no particular
Jews could be able to shew . . . that they were pointed at more than any
"
others ... 116
Since that time, and perhaps even longer, there seem to have been
recurrent cycles. Often we tolerate not only racist jokes, but Ku Klux
Klan marches as well. At other times, our attitudes are quite different,
wanting to keep such rhetoric at least below the surface, if not driving
it out altogether. The period immediately following World War II was
classically a time of the latter sort. It was a period of great national
revulsion at the excesses of Nazi Germany and a deep fear of reopening
the wounds of the unhappy years after World War I. In the late 1940's,
many states enacted so-called "group libel" laws which made it criminal
to publish and disseminate racially and religiously inflammatory materials. 7 Gradually, the interest in such repressive measures waned, despite
a sympathetic Supreme Court decision, 8 and today few such laws remain
on the books.
There is evidence that once again in the early 1980's we may be witnessing a revival of that desire to suppress speech which offends and
stigmatizes. Several factors suggest why this may be the case, although
they do not sharply separate this period from the years that preceded it.
One basic fact is the growing diversity of the national population, a
diversity confirmed by the 1980 census data. 19 Despite a decline in official
immigration, there have been substantial increases during the past decade
among nonwestern groups. Asian immigrants in the 1970's were, for
example, roughly double the number coming from Europe, and official
migration from Mexico outnumbered that from Canada by about four to
one, having been almost equal in numbers during the previous decade.20
Meanwhile, most of the growth in domestic population has been among
minorities during a decade in which the white Anglo-Saxon population
virtually stabilized. 2 Such diversity at a time beset by other tensions may
be an ingredient in the current situation.
A second element is evidence, admittedly somewhat spotty, of mounting pressures upon the nonwhite male Anglo-Saxon community in this
country. Quite recently, for example, the Anti-Defamation League of
16.
17.
18.
19.
20.
21.

Id.
See, e.g., N.M. Stat. Ann. §41-2726-7 (1941) (repealed 1963 N.M. Laws ch. 32, § 30-1).
Beauhamais v. Illinois, 343 U.S. 250 (1952).
See N.Y. Times, Sept. 6, 1981, §IV, at F5, col. 2-4.
Id.
Id.
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B'nai B'rith reported that the number of anti-Semitic incidents nearly
tripled from one year to the next; in 1980 alone the League learned of
some 1324 incidents in thirty-one states, including
974 cases of vandalism
22
and 350 attacks upon or threats against Jews.
In the summer of 1981, the new Director of the United States Justice
Department's Community Relations Service, Gilbert Pompa, reported a
consistent rise in his agency's caseload:
The problem area that has been growing the fastest over the last
five years is the one related to activities by the Ku Klux Klan, the
American Nazi Party, and other extremist groups.
Over the past three years (which include fiscal years 1978 and
1980) the caseload related to incidents generated by the Klan alone
increased some 550%.
Another pattern that is emerging is that these acts of intimidation,
harassment, cross burning, the painting of swastika symbols and
defacement are no longer confined to any one geographic area of the
nation. 23
Mr. Pompa went on to describe not only some well publicized incidents,
including the Nazi march in Skokie, but others which troubled him quite
as much although they "don't make the headlines." Mr. Pompa concluded
with an ominous appraisal:
These acts are just as despicable and contribute in an accumulative
way to the destruction of good community relations just as much as
the ones that made the headlines. . . . They are the atrocities that
are calculated and committed by haters of Jews, Hispanics, Blacks,
Asian Americans and other minorities-haters who are determined
to destroy the social fabric and individual freedom that bind our
nation together. 24
There is a third element in the current climate, superficially at variance
with this hypothesis but consistent below the surface. Several months
ago, New York Times education writer Fred Hechinger perceived a "lull
in ethnic hostility" within the nation's public schools. 25 As evidence, he
cited a survey of some twenty junior high and high schools in the San
Francisco Bay area. The survey was done by the Jewish Community
Relations Council, whose executive director warned, however, "against
mistaking the surface calm for a true end to the hostilities." 26 Hechinger
22. Madison Capital Times, Jan. 6, 1982, at 11, col. I.
23. Statement of Gilbert G. Pompa, Director, Community Relations Service, U.S. Department
of Justice, Before the Annual Conference of the International Association of Official Human Rights
Agencies, Dayton, Ohio (July 13, 1981), at 7-8, 10.
24. Id. at 10.
25. N.Y. Times, Nov. 24, 1981, at 20, col. 1-5.
26. Id.
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continued: "Ethnic jokes are now rarely told openly to the general public";
he noted a "new civility" but also quoted the executive, director of the
Bay Area's Catholic Social Service as saying, "[Siocial indifference is
the new form of racism. "27
In fact, this phenomenon Hechinger described may be a corollary of
the first. Majority group tolerance for racist and sexist jokes does seem
somewhat lower than it was a decade or two ago. Witness, for example,
the summary cashiering of Agriculture Secretary Earl Butz for telling
privately a joke which, in earlier times, would doubtless have been rebuked but would not have cost the raconteur a cabinet office. What we
may be seeing, and this would reconcile the Pompa and Hechinger views,
is greater virulence at the fringes but also greater sensitivity in the center.
As extremist rhetoric has become harsher, its excesses may be less tolerable to an increasingly concerned core of society.
A fourth element may in fact be the current state of the law. If there
is a stronger desire to suppress racist and sexist rhetoric, the courts have
made it increasingly difficult to attain that end. While the United States
Supreme Court did recently depart from its general insistence on maximum free expression to sustain the Federal Communications Commission's "seven dirty words" rule, 28 that case was something of an aberration.
On most other occasions, the Burger Court has been as fully committed
to protecting provocative speech as was the Warren Court, even to the
extent of holding that a young Californian had a constitutional right to
flaunt a taboo word on the back of a leather jacket in a Los Angeles
County courthouse. 2 9 To some critics, what the Supreme Court has done
by such judgments is to erode even further the always fragile veneer of
civility in a society where diatribe and rancor have already scraped it
thin. We shall have more to say about that assessment later. For the
moment it is enough to suggest, as I do, that the strengthening of first
amendment protection for once marginal or unprotected speech may have
compounded the problem.
There is a final and perhaps most elusive element, that has often been
termed the "revolution of rising expectations." The propensity of affected
groups themselves to seek legal redress appears to have been greatly
spurred by the civil rights movement. In the 1950's and even the 1960's,
Blacks in Toledo and Ann Arbor might well have been offended by a
Sambo's restaurant, and Chicanos in Denver would have resented the
Frito Bandito commercial! They would quite likely have withheld their
patronage, but would probably not have sought the aid of city councils
27. Id.
28. FCC v. Pacifica Found., 438 U.S. 726 (1978).
29. Cohen v. California, 403 U.S. 15 (1971).
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or the Federal Communications Commission to repress perceived racism.
Vocal feminists in earlier times might have boycotted and maybe even
picketed sexist publications, but they would not have spread their own
blood across the offending volumes on bookstore shelves. Polish-Americans in Utica would quietly have refused to patronize the offending
novelty shop, and might even have written their city councilman or state
legislator. However, even if they had wished to seek more formal governmental recourse, the law which today arguably affords it was not yet
on the books. What has changed, along with the several other factors I
have mentioned, is a new boldness of offended or stigmatized groups in
seeking formal redress within or even outside the legal system.
Somehow all these factors seem to have converged in the 1980's,
creating an exceptionally turbulent crucible for the testing of first amendment values. Many of us who insist on complete freedom of expression
in every other context have great difficulty here. We know the first amendment protects all but the most worthless or dangerous communications,
and yet we shy from the prospect of using this constitutional guarantee
to torment groups that are historically the victims of lawless discrimination. It is this painful dilemma which has been heightened by current
conditions, and is likely to become more difficult before it eases.
Resolving this dilemma is not a completely new role for the courts.
The 1732 British case banning circulation of an anti-Semitic tract appears
to have been the first such decision, and for some time the only one.
During the twentieth century, litigation on this issue has been quite sporadic. By 1921, for example, there were two pertinent cases in Ohio: a
state court decision banning the showing of the controversial film The
Birth of a Nation3 ° and a federal judgment voiding a Cleveland ordinance
aimed at an anti-Semitic newspaper. 3 ' The New York state court decision
allowing the continued use of The Merchant of Venice and Oliver Twist
in public schools over the protest of Jewish parents came in 1949.32 But
there have been remarkably few cases along the way, and the issue has
never really been squarely before the United States Supreme Court. Such
guidance as the Court has given is found in four or five cases addressing
related questions. It is to those cases we should now turn, although we
will not find the accommodation we seek.
The starting point, interestingly, is the classic prior restraint case of
Near v. Minnesota,33 in which the Supreme Court held that states could
not prevent the circulation of noxious publications. The periodical in
question was the Saturday Press, an anti-Semitic journal, which crudely
30.
31.
32.
33.

Epoch Producing Corp. v. Davis, 19 Ohio N.P. (n.s.) 465 (1917).
Dearborn Pub. Co. v. Fitzgerald, 271 F. 479 (N.D. Ohio 1921).
Rosenberg v. Board of Educ., 196 Misc. 542, 92 N.Y.S.2d 344 (1949).
283 U.S. 697 (1931).
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caricatured some members of the Twin Cities Jewish community along
with state and local officials. In this first modern test of a prior restraint,
a bare majority of the Court found the content legally irrelevant because
of the flawed procedures and truncated standards by which suppression
had been attempted. For the dissenters, however, the noxious content of
the Saturday Press deserved at least some mention. In the minority opinion, Justice Butler quoted paragraph after paragraph of highly offensive
attacks upon Jews as well as upon non-Jewish public officials. There was
a clear implication that his colleagues in the majority were simply insensitive to the risks of allowing circulation of such inflammatory matter.
Two of the other cases resolved the dilemma less happily for the free
speech claims. Chaplinsky v. New Hampshire 4 upheld without dissent a
New Hampshire conviction of a Jehovah's Witness for using "offensive,
derisive or annoying word[s]" 35 in a street comer contretemps with a
police officer. Though no violence ensued, even Justices Black, Douglas,
and Murphy (usually strong proponents of free speech) were willing to
find calling someone a "God-damned fascist" to his face provocative
enough to warrant his conviction. The decision has never been overruled,
although it has been progressively narrowed by later cases which have
allowed punishment of "fighting words" only when they tend "to incite
an immediate breach of the peace" and not simply when they are annoying
or derogatory. 3 6 In Cohen v. California,37 the Supreme Court effectively
deprived states and communities of all authority to proscribe words as
such. The Court held that a young anti-war protester could not be punished
for wearing in public a leather jacket displaying on its back the words
"fuck the draft." Given these two qualifications, the restriction of the
fighting words doctrine and the protection of taboo words, little remains
of the original Chaplinsky decision.
The fourth case is closest to the mark, but also most difficult to accommodate. The case is Beauharnais v. Illinois,38 which Justice Black
used to cite as the single worst judgment of the Court during his thirtyfour years as a member. A bare majority upheld the conviction of a white
supremacist for publishing lithographs that defamed minority groups by
portraying, within the Illinois statute's terms, "depravity, criminality,
unchastity, or lack of virtue" of Black citizens and thereby exposing
Blacks to "contempt, derision, or obloquy.", 39 When such a publication
34. 315 U.S. 568 (1942).
35. Id. at 569.
36. Lewis v. New Orleans, 415 U.S. 130, 131 (1974); Gooding v. Wilson, 405 U.S. 518, 525
(1972).
37. 403 U.S. 15 (1971).
38. 343 U.S. 250 (1952).
39. Id. at 251.
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was found to attack "citizens of any race, color, creed or religion," the
Illinois law foreclosed any defense of truth, fair comment, or privilege
and left to the jury only the narrow question of whether dissemination
had indeed occurred. In the majority opinion, Justice Frankfurter said
relatively little about the defendant's first amendment claim, viewing
"group libel" as well within the assumed exception for defamatory speech.
The four dissenters, however, took a quite different view of the constitutional issue. Justice Jackson agreed with the majority that a state might
protect racial or religious groups through libel laws; he dissented here
because Illinois had dispensed with essential safeguards by disallowing
even the defenses of truth, fair comment, and privilege, which would be
permitted in a civil suit for personal defamation. Justices Black, Douglas,
and Reed dissented on broader grounds, citing the vagueness of such key
words as "virtue," "derision," and "obloquy," and insisting that the first
amendment protects even outrageously racist tracts from any criminal
sanctions. Justice Jackson at least (and possibly Justice Reed) might have
sustained a narrower group libel law containing more adequate safeguards.
Justices Black and Douglas simply denied any governmental authority to
protect minorities against words which do not actually incite or threaten
violence.
Since Beauharnais, there has been one other possibly pertinent Supreme Court case. In 1974, at a time when advertising was still denied
first amendment protection, the Court, in PittsburghPress Co. v. Human
Relations Commission,' upheld a civil rights law which forbade classification by sex of help-wanted ads. Because employment discrimination
was unlawful, it followed that states and cities could ban advertising
which sought employees on a discriminatory basis. The publisher argued
that first amendment interests were threatened even by laws which reordered the advertising columns. The Court dismissed that claim, chiefly
because commercial speech had not yet received any measure of constitutional protection.
It might be tempting to read PittsburghPressto imply that government
may suppress certain communications in order to ensure race or sex
equality. Such a reading would, however, substantially exaggerate the
Supreme Court's holding. At no time did the Court suggest that such a
ban could extend beyond the advertising column to which the civil rights
ordinance applied. Moreover, with the gradual though still uncomfortable
assimilation of commercial and noncommercial speech, even that limited
ruling is now uncertain. For example, a Pennsylvania court later distinguished PittsburghPress in striking down another provision which would
40. 413 U.S. 376 (1973).
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have forbidden sex- or race-specific position-wanted ads. 4 In that case,
the issue was the individual job seeker's opportunity to identify himself
or herself in racial, religious, or gender terms; that was something which
the government could not constitutionally prevent, even in the advertising
columns.
These precedents are obviously unsatisfactory in two respects. None,
with the possible exception of Beauharnais, really acknowledged the
tension between free expression and nondiscrimination. And all save Near
have a quite tenuous stature in the 1980's, even though the others have
not been overruled and (as we shall see shortly) respectable scholars still
seek to revive portions of Beauharnais and Chaplinsky in addressing
current issues. It is against this background that a review of scholarly
opinion is timely.
For all its contemporary significance, the tension between free speech
and equal opportunity has received remarkably limited scholarly attention.
One would naturally look on any first amendment issue to Zechariah
Chafee, the Harvard Law professor who wrote the earliest treatise on the
subject in 1920. At no time did Chafee give much attention to this dilemma. A characteristically perceptive passage toward the end of the
treatise did recognize a possible tension between racial stigma and free
expression. Although conscious of compassionate desires to shield minorities from insult and ridicule, Chafee came out boldly for liberty of
thought and speech:
The suppression of opponents has the same delightful fascination
in our day that cutting off their heads had in the French Revolution.
But the moderate republicans who first rejoiced in that method soon
found it employed by their opponents and the control of the guillotine
shifted from group to group of increasingly extreme views until
finally the conservatives seized it and beheaded Robespierre. So,
with the weapon of intolerance. Substantial citizens of St. Paul who
urged the banishment of radical professors from the Univerity of
Minnesota were outraged when the Non-partisan League in North
Dakota purged the critics of public ownership from their State University Faculty. Roman Catholics who acquiesce in the suppression
of birth control or Ku Klux meetings in Boston should watch the
same spirit of intolerance infecting Protestants and leading to laws
against the existence of parochial schools in Oregon. . . . Intolerance
can always find some crevice in the administration
of the law through
42
which to creep and accomplish its purpose.
The answer for Chafee was relatively simple: to counter speech with more
41. Pennsylvania Human Relations Comm'n v. Pittsburgh Press Co., 31 Pa. Commw. 218, 376
A.2d 263 (1977), aff'd, 383 Pa. 314, 396 A.2d 1187, cert. denied, 442 U.S. 942 (1979).
42. Z. Chafee, Jr., Free Speech in the United States 558 (1941).
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speech in an Aristotelian fashion, rather than to sanction repression or
restriction even for the most appealing of reasons.
Nearly fifty years passed after Chafee's treatise. Professor Thomas I.
Emerson of the Yale Law School assumed the mantle in the late 1960's.
In his comprehensive The System of Freedom of Expression,4 3 Emerson
did include a brief subsection under the heading "Group Libel." Rather
conventionally, he reviewed the relatively narrow survival of Beauharnais. There was, however, little appreciation of the coming agony of
Skokie. For Emerson, even more clearly than for Chafee, suppression of
racially offensive speech was abhorrent as well as ineffectual:
Conflicts between groups will never be settled in litigation over
the question whether one group has been defamed. The tactics of
arousing racial, religious, or class hatred are too subtle to be bound
by such controls. The effort to use the judicial process for this purpose
merely diverts attention and energies from far more important measures essential to resolve the underlying grievances.
The hope that group libel laws will help rid us of racial, religious,
or class bigotry, or at least keep conflict on a more benign level, has
been shared by many people. Faced with the extravagances of hate
propaganda, men of goodwill are likely to think at once in terms of
legal prohibitions. But our experience indicates that group libel laws
are not the answer. In those States where they appear upon the statute
books, they have rarely been used. .

.

. As tensions have grown both

white and Black militants have "defamed" the other race. Much of
what has been said is without question in violation of group libel
laws. Yet no one would give a second thought to the suggestion that
present racial conflicts could be ameliorated through application of
group libel laws."
The most recent of the treatises, Franklyn S. Haiman's Speech and
Law in a Free Society, 45 appeared in 1981. Haiman acknowledged much
more candidly than his predecessors the tension between free expression
and nondiscrimination. Indeed, one who served on the Board of the
Illinois Civil Liberties Union during the Skokie litigation could hardly
slight this subject. Haiman's judgment in the end, however, was very
much the same as Chafee's and Emerson's:
Democracy places more faith in ordinary people. It operates on
the premise that although demagogues may succeed now and then,
here and there, as did Father Coughlin, Joe McCarthy, and Richard
Nixon, in the long run they and their deceptions will be rejected. It
43. T. Emerson, The System of Freedom of Expression (1970).
44. Id. at 398-99.
45. F. Haiman, Speech and Law in a Free Society (1981).
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also presumes that the suppression of potentially dangerous speech
is a cure more deadly than the disease.
For example, in the case of group libel, one can be sure that if it
is banned from the public arena it will go underground, there to fester
and to take on the added appeal of forbidden fruit. Those who are
responsive to such ideas will be sought out and found, while people
of good will may be lulled into thinking that the battle against racism
has been won.6
Haiman concluded with a pertinent passage from John Stuart Mill, to
which he added his own coda:
Mill wisely warned us that it is only through a frequent re-examination of our own beliefs and values in the face of the most
extreme-yes even the most odious-challenges, that we are able to
refresh and revitalize our understanding of what we are all about. If
we never hear the questions, we will soon forget the answers. 47
One who read only the treatises might well conclude that the case for
restriction of racially offensive speech had never been made. In fact,
those who have spoken on the other side include scholars of considerable
stature: David Riesman, John P. Roche (while he chaired Americans for
Democratic Action), University of Chicago law professor Philip Kurland,
and University of Massachusetts political scientist Hadley Arkes. Their
views need also to be noted.
Soon after he joined the University of Buffalo law faculty in the late
1930s, David Riesman spent a year as a visiting research professor at
Columbia. The product of that visit was a three-part series in the Columbia
Law Review entitled Democracy and Defamation. Part I carried the subtitle Control of Group Libel. 48 With fresh memories of odious anti-Semitism and racist propaganda in Nazi Germany, Riesman offered a rather
different view. While recognizing that the threat of such propaganda was
not new, Riesman argued that what was new was "the existence of a
mobile public opinion. . . and the systematic manipulation of that opinion
by the use of calculated falsehood and vilification. ' ' 49 In the Fascist
exploitation of vulnerable minorities, Riesman saw a new and graver risk:
[Tihe defamation aims to shift to relatively powerless scapegoatsNegroes, Jews, Mexicans-the attacks which might otherwise be
made against the prevailing system. .

.

.In this state of affairs, it is

no longer tenable to continue a negative policy of protection from
the state; such a policy, in concrete situations, plays directly into the
46. Id. at 98-99.
47. Id. at 99.
48. Riesman, Democracy and Defamation: Control of Group Libel, 42 Colum. L. Rev. 727
(1942).
49. Id. at 728.
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hands50 of the groups whom supporters of democracy need most to
fear.
While Riesman stopped short of framing specific solutions, he did offer
a philosophical framework within which the postwar case for group libel
laws began to take shape several years later.
The proponents of group libel legislation had not only Riesman's theoretical construct, but could also draw upon respectable precedent in
Anglo-American law. Moreover, the recency of the Holocaust evoked
considerable sympathy from persons who at other times would probably
have resolved doubts in favor of free speech. Perhaps most notable among
the legal literature of the period was a thoughtful article by Joseph Tan5
nenhaus, a Swarthmore political scientist, in the CornellLaw Quarterly.
"
Although Tannenhaus recognized that an affirmative answer to questions
about the validity of group libel laws would have been easier a decade
earlier, and although he decried national legislation, Tannenhaus did favor
a carefully controlled "experiment" in one or two responsible states. If
such laws were monitored, he argued, "it is difficult to see how much
harm could be done. Much good, on the other hand, might be
accomplished '5 2 by such statutes, despite a continuing presumption against
them.
Some years later, Professor John P. Roche of Brandeis assessed the
tension in his history of the Anti-Defamation League. 53 Roche could
hardly have overlooked the League's early efforts to have Oliver Twist
and The Merchant of Venice suppressed in schools and elsewhere. While
the League had long since eschewed censorship, Roche found the underlying issue still troublesome:
The assault on The Merchant of Venice raises in classical form the
problem for civil libertarians that is created when various religious
or ethnic groups attempt to bar literature which they find harmful to
their status or insulting to their beliefs.
The theoretical issue is a good deal stickier than militants on either
side are prepared to admit. To take one dimension: at what point
does the exercise of freedom of speech, say by Negroes who inform
a magazine it will lose its colored circulation if it refuses to support
desegregation, become "censorship"? Moreover, the notion that a
work of art is an independent entity in time which can always be
appreciated on its intrinsic merits assumes that, for example, ninth
graders reading The Merchant will appreciate the architectonic splendor of Shakespeare's creation and ignore the seemingly anti-Semitic
50.
51.
52.
53.

Id. at n. 80 (emphasis in original).
Tanenhaus, Group Libel, 35 Cornell L.Q. 261 (1950).
Id. at 301-302.
J. Roche, The Quest for the Dream (1963).
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delineation of Shylock. A similar thesis would support the showing
of Griffith's great movie, The Birth of A Nation-with its savage

portrayal of Negro behavior-in southern grade schools. Art, after
all, is art.
that a
In short, the "no censorship" extremists refuse to admit
54
society can draw any lines in terms of exigent situations.
In the end, although less comfortably, Roche sided with Chafee, Emerson, and Haiman:
Whatever may be the theoretical dimensions of the censorship
issue, the nub of the problem is that however much I may sympathize
with the groups who feel affronted, my sympathies are irrelevant.
While I may want to vent my censorious rage on The Birth of A
Nation or Advise and Consent, there are Arabs picketing Exodus in
Boston and Nazis protesting Sergeants Three in Chicago. . . . Thus,

what we must strive for is the maximum area of freedom, even for
racist and Communist spokesmen, sustained by self-restraint and
maturity. This means the Jews, the Negroes, the liberals, will have
to take their lumps like big boys and fight back not by attempting
to suppress, but by presenting their counter views with vigor and
clarity. 55
The times, as Roche recognized, were relatively easier ones for maximum freedom than the period in which Riesman wrote, or for that matter,
than the 1970's would be. Within the past decade, one should not have
been surprised to see a revival of the case for restraint. At the height of
the Skokie debate, Professor Philip Kurland of the University of Chicago
offered what he candidly acknowledged to be "a dissent" on the Nazi
attempt to march through a heavily Jewish and deeply hostile community.
Soon after the decisions by federal and state courts permitting the march,
Kurland appraised the three village ordinances which had been successfully challenged. Placing heavy reliance on Beauharnais, a precedent he
insisted "has never been overruled or qualified by the Supreme Court,"
Kurland argued that Skokie was merely exercising, in this context, a set
of communal interests which the Supreme Court had recognized in sustaining the Illinois group libel law. Moreover, Kurland argued that the
Nazi uniform and the swastika were symbols of the sort that might be
banned, because they lacked that peaceful quality to which the Supreme
Court had accorded protection in a case involving the wearing of black
armbands to protest the Vietnam War. Kurland ended on an ominous note:
The village of Skokie does not provide a forum for the urging of
rational arguments; it affords only a potential battlefield for physical
54. Id. at 95-96.
55. Id. at 97 (emphasis in original).
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violence. How many times does the Constitution command that this
bloody, depraved credo of Aryan supremacy has to be brought to56 the
marketplace of ideas before it is deemed bested by "a truth"?
Although he conceded his to be a minority view, Kurland knew he was
not alone. Several years earlier, Professor Hadley Arkes wrote an article
entitled Civility and the Restriction of Speech: Rediscovering the Defamation of Groups. Somewhat amplified, this essay is the cornerstone of
Arkes' compendium which appeared recently under the title The Philosopher in the City: The Moral Dimension of Urban Politics. 7 Arkes relied
less than Kurland on precedent and more on philosophy and political
theory. For Arkes, it was highly significant "that certain minority groups
in this country have in fact suffered serious injuries in the past as a result
of racist stereotypes that have been perpetuated in the public mind." 58
He posed a pervasive moral concern: "The libel of racial groups stands
out, categorically, as a wrong because its wrongness is defined by propositions that trace back ultimately to the idea of morals itself and the
59
nature of that creature which has the capacity for moral judgment."
Arkes cited extreme cases, not just the shouted taunt or offensive tract,
but outrageous verbal assaults which may be "far more unambiguous,
and far easier to judge, than some cases of murder and many cases of
rape. .

.

. If anything, the language itself may present a measure of

intention that is even more precise and reliable than the measures that
are available to us in other cases." 60
While Arkes recognized that racial and religious minorities sometimes
needed to seek self-help, he argued at length for legal sanctions against
the most vicious forms of racial-and religious propaganda. It is significant,
of course, that Arkes is not a lawyer; he stressed in his essays the primacy
of moral values potentially in conflict with constitutional safeguards such
as those of the first amendment. When Arkes argued for government
intervention to preserve civility and protect minorities, he did so not as
a legal scholar but rather as a political philosopher committed to principles
that may subvert freedom of expression.
The Arkes view contrasts with one other recent commentary of a perceptive non-lawyer. Nat Hentoff, of The Village Voice and The New
Yorker, has written often about free speech and recently released a most
readable collection of essays entitled The First Freedom. 61 The final chap56. P. Kurland, Village of Skokie v. National Socialist Party of America (unpublished and undated
lecture), at 15.
57. H. Arkes, The Philosopher in the City: The Moral Dimension of Urban Politics (1981).
58. Id. at 37.
59. Id. at 48.
60. Id. at 79.
61. N. Hentoff, The First Freedom (1980).
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ter dealt specifically with Skokie. For Hentoff as for Haiman, the dilemma
could be resolved only in one way:
In its wholly understandable hatred of the Nazis, the village of
Skokie had forgotten that liberty is indivisible. To shut off speech
that it hated, Skokie had set up a system that could suppress many
other kinds of speech. Ira Glasser, then executive director of the
New York Civil Liberties Union, pointed out that if the Skokie ordinances were allowed by the courts to stand, "town councils everywhere will then have the discretion to decide which free speech to

permit." That is what is at stake in the Skokie case-not only the
rights of those particular marchers in that particular place but the
viability of the First Amendment and the rights of the rest of us.
These are the same kinds of laws that were used throughout the South
to stop civil rights demonstrations, that were used against the Wobblies in the earlier part of the century, and that were used
repeatedly
62
only a few years ago to stop anti-war demonstrations.
Although only two Supreme Court Justices voted to review either of the
Skokie decisions, Hentoff warned that the underlying issue would not
disappear:
That question, crucial throughout United States history, will come
before the Court again and again, for the Constitution is a living
document. .

.

. The First Amendment is never static, never at rest,

growing stronger as more people use it and
receding in times of fear
63
of dissenters and other minority voices.
Perhaps we have now come full circle-from Chafee's acclaim for free
expression, to Riesman's and Roche's doubts, through Arkes' and Kurland's concessions, to Haiman's and Hentoff's reaffirmation of the Chafee
view. Yet throughout these comments runs an appreciation of a dilemma
which cannot be willed away. It is to some possible avenues for accommodation that I would now like to turn in this concluding section.
Our traditional first amendment principles clearly do not adequately
resolve these special tensions. While it would be tempting simply to
assimilate racist and sexist rhetoric fully to other forms of provocative
speech, the conclusions which would follow are somehow not quite satisfying. Moreover, that view would slight the special concerns of scholars
like Riesman, Kurland, Tanenhaus, Roche, and Arkes. Therefore, I would
like to suggest a slightly different approach, one which I believe basically
compatible with accepted first amendment principles but which also recognizes the unique challenge of racist, sexist, and ethnically offensive
expression. Let me outline the several postulates I would propose.
62. Id. at 317-18 (emphasis in original).
63. Id. at 322-23.
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To begin, all such expression is presumptively protected, short of a
clear and present danger or proof that the expression falls for some other
reason beyond the traditional first amendment bounds. In cases involving
advocacy or great literature, the presumption would most clearly apply.
Yet even in less appealing cases, the starting point must be that offensive
or provocative speech cannot be suppressed.
This presumption means, of course, that racial and ethnic minorities
and women must accept (or at least tolerate before the law), a substantial
amount of expression which is highly offensive or even outrageous. The
framers of the first amendment, although they could not have anticipated
the problems we now face, would have asked no less of the victims of
insult and stigma. The long traditions and particular values of free communication in a democratic society demand of us all a fairly thick skin
and deprive us of most legal recourse to assuage wounded feelings.
From this point on, the analysis becomes more difficult. There are,
however, several criteria for the possible resolution of otherwise close
cases. "Close" is used in the sense that protection for expression is
doubtful for reasons other than its racist or sexist or ethnically offensive
content. For example, purely commercial speech remains on the periphery
of first amendment protection despite its new-found respectability. 64
Expression which includes both speech and action has for decades also
been placed in a "grey zone"; such expression extends from mass labor
picketing 65 to more recent cases involving draft card burning and the
like.' A third marginal category of expression is that which occurs on
radio and television. The United States Supreme Court has repeatedly
upheld restrictions on broadcasters that would not be tolerated if applied
to the print media. 67 There are other categories of marginal or uncertainly
protected speech, 68 but these three suggest criteria which could aid resolution of otherwise difficult cases. In no special order, I would suggest
the following desiderata.
First, the purpose or intent of the communication, whether it seeks
deliberately to offend target groups, might well be significant. I would
place at one end of the scale the Skokie march, in which the intent to
offend or assault Jews was central, and without which the Nazi campaign
really had no meaning. Consider, by contrast, a Nazi march in a region
of the country, or even a part of metropolitan Chicago, with no Jews. At
64. E.g., Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, 425 U.S. 748
(1976).
65. Milk Wagon Drivers Union v. Meadowmoor Dairies, 312 U.S. 287 (1941).
66. United States v. O'Brien, 391 U.S. 367 (1968).
67. Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 (1969).
68. E.g., Roth v. United States, 354 U.S. 476 (1957)(obscenity); Chaplinsky v. New Hampshire,
315 U.S. 568 (1942)("fighting words").
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the other end of the scale one might put cases like the Springbok rugby
match or the Sambo's restaurant sign. In such cases, any offense to Blacks
was incidental. The American rugby team which agreed to meet the
Springboks may have been naive in its choice of opponent, but there was
no evidence of a design to assault or offend Blacks. It is much the same
with the Sambo's sign; the word apparently was an innocent amalgam
of the first name of one owner of the chain and the last name of the other,
euphoniously producing something that sounded better than either of the
names alone. While the choice may well have been thoughtless, it was
not venal, and that is the point of this first criterion.
A brief digression may be helpful to explain why all three of these
cases involve marginally protected speech. The Nazi march, were it only
a peaceful protest, could not be denied protection. But it has been argued
that the flaunting of the swastika more closely resembled the "speechaction" mix of the draft card burning cases than the peaceful display of
anti-war armbands which the Supreme Court has held to be protected
speech. The Springbok rugby case may also be marginal because of
uncertainty whether a competitive sport is even "speech" within the intent
of the first amendment's framers, although the federal courts have held
it so on the basis of not wholly apposite Supreme Court cases. 69 Finally,
the Sambo's case falls easily within the "grey zone" because it represents
commercial expression rather than purer forms of communication for
which protection is fully available. In all three situations, therefore, the
application of tests useful only at the margin seems legitimate.
There is a second and closely related factor: the degree to which the
author of the suspect communication profits from offending sensitive
groups. The Utica novelty shop provides a classic example. The sole
purpose for displaying Polish calculators and bowling balls in the window
was to exploit for commercial gain an ethnic stereotype which the PolishAmerican community has long fought. Granting that some such exploitation may be dismissed as good humor, and will bring as much pleasure
to Polish-Americans as to others, the reaction of the community in complaining to the Human Rights Division suggests anything but mirth in
this case. So it is with advertising like the Frito Bandito commercial
which pokes fun at Hispanics in order to boost sales to Anglo viewers.
Much as evidence of pandering has been helpful in resolving otherwise
close obscenity cases, so the commercial exploitation of a vulnerable
minority might aid the resolution of difficult cases in this area.
A third element may be the context within which the expression occurs.
There are two components: the larger value of allowing the communication despite its offensive content and the broader effects of the proposed
69. Selfridge v. Carey, 660 F.2d 516 (2d Cir. 1981).
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suppression. Let me explain, again using some of the cases with which
I began. If one considers the characters of Nigger Jim, Fagin, and Shylock, the fact that they occur within great works of literature is highly
significant. Even if (going back to the first test) Dickens and Shakespeare
had intended to offend Jewish readers, the setting in which such characters
emerge gives them a kind of protection which isolated racist diatribes
could not claim. Moreover, it would be impossible to teach Oliver Twist
without Fagin, or The Merchant of Venice without Shylock, or Huckleberry Finn without Nigger Jim. Therefore, the remedy sought by protesting parents would sweep much too broadly. By contrast, it would be
quite possible to order a Sambo's sign taken down or Polish calculators
removed from store windows, without depriving anyone of a profound
literary experience or jeopardizing valued expression. Let me hasten to
add that I do not believe The Merchant of Venice or Oliver Twist to be
marginal in their claim to first amendment protection. Perhaps they do
not even belong in this framework. I use them here because they help to
illustrate this third criterion and thus make the contrast clearer.
Fourth, the existence of precise and applicable statutory remedies may
be relevant. The New York courts did not say that the display of Polish
calculators and bowling balls could under no circumstances be forbidden,
but only that the general human rights laws could not be stretched that
far. Had there been in existence a specific statute aimed at the advertising
and sale of ethnically offensive articles, that might have been a different
matter. Much as the courts have insisted on increasingly narrow and
precise laws for the restriction of obscenity (as well as sensitive procedures), so there might be some willingness in this area to sustain laws
that focus sharply on suspect categories of otherwise marginal expression.
Apart from the deference appropriately paid to a particular legislative
judgment, such laws would also allay fears of legal overkill.
Another consideration might well be the extent of injury or offense
which the communication inflicts. Obviously not all ethnic remarks or
jokes do in fact offend the subject groups. Not only did Polish-Americans
not protest when Archie Bunker called his errant son-in-law "Polack,"
it is widely believed that they enjoyed the program and laughed quite as
much as did non-Polish viewers. Years ago, Irish-Americans relished
Fred Allen's Titus Moody vignettes, and Jews rarely if ever objected to
his Mrs. Nussbaum. The whole history of ethnic humor is*replete with
evidence that not only may one who is within the group tell some jokes
with impunity, but people outside the group share that impunity within
good taste and humor. Yet when the line is crossed, as surely Secretary
Earl Butz did, the injury can be substantial if not easily measured. Despite
the intangible quality of a stigma, the human impact might well play a
role in the balance.
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Sixth, the opportunity for the target group to avoid offense might well
be considered. Here the Skokie case is revealing. It was suggested by
lawyers arguing for the Nazis that Jewish residents of Skokie, given ample
warning of the proposed march, could well avoid exposure to the swastikas simply by absenting themselves for the day. By contrast, the Chicano
family in Denver can hardly avoid the Frito Bandito commercial which
appears without warning on the screen; Native American residents of
Minneapolis cannot avoid hearing or reading the building inspector's
callous remark; and Blacks driving through Toledo or Ann Arbor cannot
shield their eyes from the Sambo's sign that suddenly appears around the
comer. Again we might draw an imperfect analogy to the obscenity area,
where legal significance has been accorded to the obvious difference
between pornographic films shown to a pre-selected audience and material
which assaults the unsuspecting viewer or listener without warning.
Seventh, I would consider the availability of non-injunctive relief. For
example, the aggrieved Jewish waitress might well have sued the New
York restaurant proprietor for intentional infliction of mental distress
rather than asking the state human rights agency to compel an apology.
In recent months, several suits have been filed under the post-Civil War
civil rights laws against the Ku Klux Klan, seeking damages for alleged
conspiracies affecting vulnerable minorities. 7 0 While such remedies may
pose other problems, they are less threatening to freedom of expression
than injunctive or criminal sanctions. Quite apart from the general insistence of equity upon exploring available remedies at law, there should
in this area be a special preference for nonrestrictive relief.
Finally, I would consider the opportunity for effective counterspeech.
A major premise of the case for complete freedom, from Chafee through
Emerson and Haiman, has been that racist and sexist communication will
be answered, and that this is just what should happen in a free and open
society. Sometimes the opportunity for counterspeech is direct and immediate; that was presumably what the New York Human Rights Division
had in mind by ordering the restaurateur to apologize personally to the
aggrieved waitress. Jewish groups in Skokie did, for example, stage a
sort of "counterdemonstration" in protest against the Nazi march. A major
factor in the court's decision to allow continued teaching of The Merchant
of Venice and Oliver Twist in the New York schools was the assurance
that teachers would explain the characters of Shylock and Fagin, and
would caution all students against drawing contemporary inferences about
Jewish businessmen.
In other cases, however, the role of counterspeech is far less clear.
Undoubtedly an integrated rugby team could play on the public fields of
70. E.g., N.Y. Times, May 15, 1981, at A14, col. 1.
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Albany, but that would offer a rather attenuated reply to the Springboks.
Denver television stations could hardly undo the damage of "Frito Bandito" advertisements by running countercommercials portraying the virtues of Chicanos. The analogy to once required anti-smoking, anticholesterol, and anti-Geritol ads simply does not exist. Nor could the
Utica novelty shop, even with a full window of Polish handicrafts and
Chopin scores, erase the stigma of the calculator and the bowling ball.
In a wide range of such cases, there may simply be no meaningful
counterspeech, and that factor must play some role in the resolution.
Where does all of this lead? We began with, and must now reaffirm,
the presumption of protectibility for all communication, however racist,
sexist, or ethnically demeaning. Only in marginal cases would the factors
outlined here even apply. Yet there may be a few communications that
are at most peripherally protected, and which several of these elements
might conjoin to push across the elusive first amendment line. The Frito
Bandito commercial may be such a case. It was only commercial advertising, conveying to viewers a message of limited social utility. To the
element of exploitation for profit, there were added the virtual impossibility of avoidance by the target group and the difficulty of erasing the
stigma through counterspeech. Thus, several of the factors point in the
same direction, and produce a harmony absent in most of the other cases.
Indeed, I would be loath at this point to put any of the others on the
unprotected side of the line, although I might urge rethinking of Sambo's
and one or two others.
Whatever the final resolution, the tension between freedom of expression and equality of opportunity remains. It will increasingly become one
of the deepest and most trying dilemmas of our times. Our historic commitment to maximum freedom of speech and press will surely stand us
in good stead, although it will not allow us to forget our parallel commitment to nondiscrimination for those who have historically been victims
of racial epithets, stereotypes, and stigmas.
EPILOGUE
The timeliness of this subject was reinforced during the final preparation
of the lecture on which this article is based. Anthony Lewis, the New
York Times columnist and sometime United States Supreme Court reporter,
noted with alarm the planned participation at a University of North Carolina symposium of a German scholar who was both an internationally
recognized expert on the music of Schumann and an acknowledged former
Nazi propagandist. Among his earlier writings were several blatantly antiSemitic tracts. Two conclusions were equally clear to Lewis: first, that
the man was a respected music scholar, and second, that he had lent his
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talents to the Nazi persecution and vilification of Jews during World War
II. What, then, should the University of North Carolina and the other
sponsors of the music conference do with the resulting dilemma? "Should
we remember, and protest? We do not want political tests in scholarly
enterprises. But after Hitler we should know that racism is evil of a
special character. And the Nazis wanted the world to forget. They wanted
to mutilate history. "71

71. N.Y. Times, Feb. 18, 1982, at 25, col. 1, at col. 3.

